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Getting the Lead Out: What Regulators Are Up To
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n years pasl, lead was
seen as a substance that
enhanced everything
from pipes to gasoline.
The benefits of lead, how-
ever, have been overshad-
owed by concerns over
adverse health effects.'
These concerns have
led to greater precautions
and safety mechanisms,
particularly when it
comes to children. In 1994, the Cen-
ter for Disease Control reported that
childhood lead poisoning in various
age and demographic populations
declined by as much as 94 percent
during the 1980s. However, rather
than celebrate this progress, gov-
ernment health officials have chosen
instead to repeatedly redefine the
definition of “elevated blood lead” so
that the problem will grow anew.?
These new definitions, often based
on questionable science, have
allowed the government to claim that
the nationwide percentage of affect-
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Al ed children is closer to 10
percent.

Given the controversy
and confusion over the
scope of the problem, it
| is not surprising that
. lead-based paint has
come under renewed
- scrutiny. Although the
use of lead in paint was
7 banned in 1978, Congress
3 passed the Residential
Lead Based Paint Hazard Reduction
Act in 1992, or Title X.? This law man-
dates a variety of actions in an effort
to reduce the threat posed by lead-
based paint in existing structures.

This article examines what these
agencies have done — and what it
means to builders, owners, man-
agers, home improvement contrac-
tors, and renovation/rehabilitation
contractors in the New York area.

In March 1996, the federal govern-
ment promulgated a set of joint reg-
ulations* that require all sellers and
lessors of “target housing” to dis-
close any presence of lead-based
paint.® “Target housing” is defined as
“any housing constructed prior to
1978, except housing for the elderly,
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persons with disabillitles, efficlencles,
studios and dormitory rooms.*

Sellers and lessors must provide
purchasers and lessees with lead haz-
ard Informatlon, and disclose all
avallable Inlormatlon relating to the
presence of a lead on the property.’
In the case of a sales contract, pur-
chasers must be glven a ten day
opportunity to conduct a lead-based
paint Inspection or risk assessment
before belng obligated to proceed
with the sale.*

Battle Over New Rules

The new rules took effect In 1996
with clvii and possible criminal sanc-
tions existing for rule violations.’
Needless to say, these rules affect
many sales and lease transactions
Involving older bulldings. Unfortu-
nately, they will not rellave the seller
or lessor from any llability they may
have for personal Injury under appll-
cable law. As with a bullding code,
compllance may satlsly the regula-
tors, but It does not serve as a shleld
agalnst litigation.

New York State has an extensive
set of regulations designed to iden-
tify dwelling unlits, and other areas
where children spend sign!ficant
amounts of time, that contaln lead-
based paint hazards." The process
beglns with a requirement that health
care providers test children ages one
to two for elevated blood-lead lev-
els." Ongolng assessments are
required at every regular medical
visit, with turther blood screening for
children found to be at high risk for
lead exposure.”

When a child Is enrolled In pre-
school or chlldcare, if no documen-
tatlon of blood screening for lead
exlsts, a blood test must then be per-
formed.” Il a child's blood lead level
Is too high, the case Is referred to
“environmental management.™

A detailed Investlgation is then
conducted of the chlld's dwelling or
chlld<care facllity to identify any “con-
ditlons conductive to lead polson-
Ing.” It such a condition Is found to
exist, complete abatement of the con-
dition may be ordered." This may
Include relocation ol the cecupants,
removal or covering of all furniture,
abatement of the actual lead paint
hazard, and a carefully prescribed
cleanup regime."

Recent leglslatlon and court decl-
slons have left the New York City leg-
islatlve and regulatory scheme in
turmoll. For years, New York Clty's
“Local Law 17 provided requlre-
ments even more unreasonable than
the state and lederal regulatory
schemes: all lead palnt In bulldings
occupled by children six and under,
regardless of Its conditlon, should be
removed completely or encapsulat-
ed, with an acceptable encapsulation
other than palnt."

In 1997, the City itsell was held In
contempt of court for fallure to fully
enforce Local Law 1." The basls for
the contempl order was only
removed when, In recognition ol the
lact thal remowval of Intact lead-based
palnt creates a health risk where
none existed, the City Councll passed
the more reasonable “Local Law 38 ™=
which became effective In November
1999 and repealed Local Law 1.

Unfortunately, In October 2000,
Local Law 38 was held Invalid for fall-
ure of the City Councll to prepare an
environmental Impact statement
belore passing the new law, and Local
Law | and the contempt order were
thereby reinstated.”

Under Local Law 1, any lead-based
palnt, in an apartment occupled by a

chlld under seven, Is consldered a
health hazard regardless of Its condI-
tlon If it contalns more than 0.7 mil-
ligrams per square centimeter of lead,
or more than 0.5 milligrams per cen-
timeter In Its non-volatlle content.”

Likewlse, peeling paint in bulldings
bullt before 1960 Is automatically pre-
sumed hazardous.” Landlords are
required to Immedlately remove or
encapsulate lead-based paint upon
learning that a child under seven
years old lives in the apartment.”

By contrast, Local Law 38 only
required abatement of cracking and
peeling palnt, or paint on a deterlo-
rated subsurlace, and permitted
abatement by wet-scraping the peel-
Ing paint, repalring any deterlorating
subsurface, and repalnting, as
opposed to complete removal or
enclosure.™ Local Law 38 left In place
the requirement to certain lead-palnt
conditions without requiring any
showing ol elevated blood-lead lev-
els, but otherwlse remedied some of
the excesses of Local Law 1.

The City’s Department of Health
(DOH) Is charged with following up
on reports of elevated blood-lead lev-
els in children. Health Code provi-
slons governing lead paint abatement
were amended numerous times In
order to harmonlze them with the
new Local Law 38 and with state and
lederal regulations. Currently, the
Code allows for a number of abate-
ment methods, including removal of
peeling palnt by wet scraping (ol-
lowed by repalnting, removal by plan-
Ing or chemlcal stripping, enclosure
with an approved materlal after wet
scraplng, or encapsulation.

DOH is only required to order
abatement where a chlld Is found to
have a blood-lead level of at least 20
micrograms per declliter, and where
lead palnt Is either peeling, found on
a window or other [rictlon surface, or
located on some other surface found
by DOH to constltute a lead hazard.”

Historlcally, DOH's enforcement
record has generated numerous hor-
ror storles Irom owners who have
been forced to perform major demo-
litlon and rebuilding work after a sin-
gle blood test showed that a child
occupying the unit had a blood lead
level that exceeded a government
standard, giving a strong basls to fear
DOH’s wide discretion and abuse of
the law.”

Symptoms of the Cure

The connectlon of lead to lliness in
children has prompted a myriad of
laws addressing this Issue. But there
are many Important slde-ef{ects of
the problem that are belng eclipsed.
They Include:

The adverse impact on afford-
able housing. Lead-based palint Is
still a very real Issue for those seek-
Ing to create aflordable housing by
renovating existing bulildings, In New
York Clty, when drastic abatements
are ordered, the Increased costs
Incurred by the bullder are subse-
quently passed along to the pur-
chaser, thus driving up costs in an
already costly real estate market.

Maintenance and operation
costs. With the cost of gutting and
abating lead In units running Into
thousands of dollars, bullding maln-
tenance budgets are typlcally unpre-
pared and are declmated I an
abatement Is mandated. While aparl-
ment bulldings not subject to rent
control can pass unloreseen malnte-
nance costs on to tenants, the lead
abatement regulations are particy-
larly burdensome In rent-controlled
units, where the landlord must
absorb all costs,

Abandonment. Owners of margin-

al bulldings may not even take the
trouble of doing the required work,
opting for abandonment. A lead
abatement order may be all an awner
needs to declde that the cost of keep-
Ing a bullding exceeds any possible
[uture galn, prompting the owner to
cut losses and abandon It, This leaves
the burden of the property to the city
or bank and can create an undesir-
able use for the home.

Insurance costs. Much of the Iitl-
gatlon Involving lead polsoning Is
started by tenants or groups of ten-
ants against landlords lor allegedly
subjecting thelr children to health
hazards. Landlords who turn to thelr
Insurance companles are often met
wlth coverage denlals, and more (t!-
gatlon olten results. Although many
state courts have upheld denlals In
these situatlons,™ the highest courts
In a number of states, Including New
York, have ordered Insurance com-
panles to caver these types of claims,
finding elther that lead palnt was not
the type of hazard contemplated by
the polley's pollution exclusion, or
that the peeling of lead paint did not
fall with In the meaning of “dlis-
charge.”™ As time goes by, the Insur-
ance companles are rewriting these
excluslons to specifically cover lead
paint lawsults — and are charging
additional premlums lor specific
endorsements that would nullify the
exclusion. Naturally, these addition-
al premiums also are passed on to
tenants, agaln Increasing the cost of
housing In New Yark.
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